
Special	Thanks	to	This	Year’s	Sponsors

Implementing	HEARTH	
Helping Expedite & Advance Responsible Tribal 

Homeownership Act of 2012
25 USC Section 415

And Developing your HEARTH Lease



WHAT	IS	HEARTH?

PURPOSE	OF	PRESENTATION
ØWhat	does	HEARTH	do?
ØPreparing	for	HEARTH
ØWhat	Should	Your	Leasing	Law	Look	Like?
ØWhat	Should	Your	HEARTH	Residential	Lease	
Look	like?

ØFed	Agencies	Review
ØBIA	policies	regarding	HEARTH
ØShould	I	Record	My	Leases?
ØTribal	Experiences
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Questions?

• Put your questions in the chat box.  
• We’ll stop at various points to answer questions



HISTORY	OF	HEARTH
ØBeginning in 2002 - Pueblos of Isleta, Zuni, Nambe began engaging in leasehold
mortgaging

ØBarrier – BIA approvals too long. Both lease and mortgage have to go through BIA
approval process.

ØRemembered Navajo & Tulalip exception. (99 year leases & ability to lease without
BIA approval)

ØPueblos drafted Legislation amending the Long Term Leasing Act of 1955 to give all
other tribes the same exception.
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HISTORY,	Cont.

ØBeginning in 2007, took draft legislation to congressional offices, invited
congressional reps to visit Pueblos, obtained tribal consortium resolutions, added
amendments to NAIHC legislative committee.

Ø2009 – Senator Heinrich (NM- D) took an interest in the bill, redrafted the bill, and
named it HEARTH.

Ø2009- 2012: obtained congressional co-sponsorship from all other NM
congressional representatives

ØBill	became	law	on	July	17,	2012	=	HEARTH
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WHAT	DOES	HEARTH	DO?

Tribes	that	want	to,	can	now:	
ØDraft	tribal	leasing	laws	for	the	leasing	of	tribal	trust	lands
ØFor	any	of	the	following	purposes:
• Business
• Agricultural
• Public,	Religious,	Education,	Recreational	Uses
• Wind	and	Solar	(WSR)	
• Wind	Energy	Evaluation	(WEEL)
• Residential

Ø Effect:		No	longer	have	to	take	leases	to	BIA	for	approval.		
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HEARTH	SYNOPSIS
ØIndian	tribe	– must	be	a	federally	recognized	Indian	tribe

ØAct	doesn’t	apply	to	allotted	lands	(lands	held	in	trust	for	individual	Indians).
Ø

ØSecretary	must	approve	tribal	leasing	laws.
Ø

ØBusiness	or	agricultural	leases	– can’t	exceed	25	years,	but	may	include	an	option	to	
renew	for	up	to	2	additional	terms	of	no	more	than	25	years	each.

Ø

ØPublic,	educational,	recreational,	and	residential	leases	– can’t	exceed	75	years.	
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Does	the	Law	Require	anything	else?

ØYes.		Tribe	must	provide	following	documents	to	the	BIA:

• Copies	of	all	leases	and	amendments	to	BIA	for	recording.		

• Copies	of	all	encumbrances	(mortgages)	for	recording.

• Evidence	of	lease	payments.		
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Will	BIA	still	approve	mortgages?9

Answer:		No,	if	tribal	leasing	law	
doesn’t	require	BIA	approval.

ØNO,	if	Lease	states	that	BIA	
approval	not	required.

ØNote:	BIA	regulations	give	BIA	20	
days	to	approve	or	disapprove	
mortgages.	25	CFR	162.359
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Will	tribes	receive	money	to	carry	out	
its	responsibilities	under	the	Act?

Answer:		Not	so	far.
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Tribes	with	Leasing	Laws	
under	HEARTH

ØAs	of	April	14,	2022
• BIA	approved	81	Tribal	Leasing	laws
• NM	– 6	out	of	22	tribes	have	leasing	laws
• Approx 8	in	process	of	review

Ø 574	Federally	Recognized	Tribes	
ØAs	of	Jan	28,	2022
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Special	Thanks	to	This	Year’s	Sponsors

Q	&	A



HEARTH	– Is	your	Tribe	Ready?

Helping	Expedite	&	Advance	Responsible	Tribal	
Homeownership	Act	of	2012
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SHOULD	MY	TRIBE	ENACT	A	LEASING	LAW?		
IS	MY	TRIBE	READY?

ØQuestions	to	ask:
Ø1.	How	long	does	it	currently	take	BIA	to	approve	leases?	
Ø2.	What	will	be	the	administrative	and	financial	burden	on	the	tribe?	

• Leasing	officer,	costs	of	staff
Ø3.	Do	we	have	capable	people	to	process,	approve	and	record	leases?		Look	at	
Realty	Offices,	Land	Offices,	TDHE	or	Housing	Dept.	within	tribe.

ØStart	talking	to	the	Tribe	– Governor/Chairperson/President,	Tribal	Council,	Realty	
or	Land	Dept.	personnel.		Are	they	willing	to	take	on	the	responsibility	of	approving	
leases?	
ØWill	it	be	done	timely?
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Weigh	the	Benefits	Against	the	Costs

15

Pros Challenges

Faster	loan	closing	– BIA	approval	of	lease	&	mortgage	not	
required.

No	funding	made	available	to	help	tribes	implement	
tribal	leasing	laws

Tribe	prepares	ERs,	Surveys,	Leases	&	Approves	Lease If	tribe	not	ready,	leases	will	not	get	done.	May	not	have	
staff	capacity	and	resources.	Ex.	Who	will	do	ERs?

Can	assign	lease	without	further	Tribal	&	BIA	approval	if	
allowed	for	in	lease

Education	Required	- Tribes	need	to	understand	impacts.	
Need	consistency	in	Housing	&	Realty	Depts.

Can	sublease	without	further	Tribal	&	BIA	approval	if	allowed	
for		in	the	lease

Requires	financial	resources	and	personnel	support	–
leasing	officer,	software	for	Recording?

Foster,	effective,	efficient	collaboration	between	tribal	
departments	and	entities

Coordination	required	within	tribal	depts	– Housing,	
Realty,	Governor,	Tribal	Council.	This	may	be	difficult	to	
accomplish

Do	not	have	to	wait	for	BIA	availability	to	do	surveys,	ERs May	not	have	staff	to	perform	services
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We’re	Ready!	Where	do	we	Start?16

1.	Develop	Processes	– how	will	the	leasing	
process	work?			Form	a	Working	Committee

ØWhat	department/staff	will	prepare	the	
lease?

ØWho	will	do	the	ERs?
ØWho	will	do	the	Surveys?
ØWill	we	have	a	reviewer?
ØWho	will	take	lease	to	Tribal	Council?
ØWhere	will	it	get	recorded	internally?	
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Why	HEARTH:		Working	Group	– November	2019
17
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Why	HEARTH:		Working	Group	– November	2019
18

18

2022 Native CDFI Convening - Sheila Herrera, Tiwa Lending Services & Denise Zuni, Sh'eh Wheef Law Office.



19

19

2022 Native CDFI Convening - Sheila Herrera, Tiwa Lending Services & Denise Zuni, Sh'eh Wheef Law Office.

Work	Session:		Pueblo	of	Jemez	HEARTH
Leasing	Law	and	Lease	Review

October	2021



ØThings	to	Consider:	
• Must	meet	Part	25	CFR	Part	162.

ØThe	HEARTH	law	and		BIA	approved	tribal	leasing	laws	can	be	found	at:
• https://www.bia.gov/service/hearth-leasing
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What	Should	my	Tribes	Residential	Leasing	
Law	Look	Like?
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https://www.bia.gov/service/hearth-leasing


Q	and	A

• Q & A
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Developing	your	Leasing	Law

Ø1.	Don’t	re-invent	the	wheel
Ø2.	Look	at	a	minimum	of	2	laws

• BIA	website	has	copies
• Ask	other	tribes	for	copy	of	their	law

Ø3.	Make	it	reader-friendly
Ø4.	Form	working	group

• TDHE,	Realty,	Native	CDFI	in	your	community,	Attorney
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What	Should	Tribal	Leasing	Laws	Contain?
Standard	BIA	requirements	– use	as	a	guideline:

ØPurpose
ØTerm
Ø Rent
ØBonding	or	some	other	assurance	of	completion
Ø Insurance
ØImprovements	(who	owns,	right	to	remove	upon	expiration	of	lease)
ØTribal	right	to	inspect	lands
ØSubleasing
ØAssignments
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Cont.,	Leasing	Laws
ØMortgage	provisions
ØTribal	rights	to	water,	timber	and	minerals
ØAssertion	of	sovereign	immunity	as	a	defense	or	specific	waiver	with	
limitations	

ØPurposes	for	which	tribal	lands	may	be	mortgaged	– i.e.,	residential,	business.
ØRemedies
ØCourt	jurisdiction	– note:		Issue	with	HUD
ØEnvironmental	Reviews
ØTribal	Approval	Process
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What	will	BIA	Look	at	in	Approving	a	Tribal	
Leasing	Law?

ØLaw	must	be	consistent	with	BIA	leasing	regulations.		
ØAdvantage	is	that	we	know	what	BIA	regulations	look	like,	and	we	can	use	them	as	a	
model.		

ØMany	tribes	have	adopted	leasing	laws	(73)

ØLaw	must	provide	for	Environmental	Review	(ER)	process	that	mirrors	federal	
requirements:
ØIdentifies	and	evaluates	significant	effects	on	the	environment
ØAllows	for	public	comments
ØTribe	provides	responses	to	public	comments
ØBut	tribes	can	continue	using	ER	process	for	federally	funded	projects
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BIA	Approval	of	Tribal	Leasing	Law
ØBIA	has	120	days	(4	months)	to	approve	or	disapprove	tribal	leasing	law.		

ØBut	BIA	may	extend	timeline

ØIf	disapprove,	BIA	has	to	give	written	notice	of	basis	for	disapproval

ØYour	law	is	effective	the	date	of	BIA	approval.		

ØBIA’s	approval	will	get	published	in	the	federal	register
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Sample	BIA	Notice
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Cont.,	Sample	BIA	Notice
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TIPS

ØRemember,	the	goal	is	to	make	leasing	&	mortgaging	more	efficient	and	
effective

ØDon’t	add	burdensome	tribal	processes	that	create	delays:

ØEX:		Provision	which	requires	Lessee	to	obtain	Lessor	approval	of	

assignments	and	subleases.

ØEX:		Tribal	site	approval	process



Special	Thanks	to	This	Year’s	Sponsors

Q	&	A
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Developing	your	Lease
ØHAVE	TRIBAL	COUNCIL	APPROVE	YOUR	HEARTH	LEASE	FORM
Ø1.	Take	your	pre-HEARTH	Lease	(one	stop	model	lease	w/	variances	
depending	on	tribe)

Ø2.	Remove	all	“Secretarial	approval”	languages
Ø3.	Define	“lender”	as	all	lenders
Ø4.	All	tribal	provisions
Ø5.	Make	all	these	changes	in	redlined	form
Ø6.	Develop	a	residential	checklist
Ø7.	Take	redlined	version	to	Tribal	Council	
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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Looking	at	one	Tribe’s	HEARTH	Lease
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TIPS
ØDon’t	change	pre-HEARTH	lease	provisions	that	you	don’t	have	to.

ØDon’t	rewrite	the	entire	lease.	Remember,	you	have	to	explain	it	to	your	

Tribal	Council.		

ØRemember,	the	goal	is	to	make	leasing	&	mortgaging	more	efficient	and	
effective

ØDon’t	add	unnecessary	tribal	approvals:

ØEX:		Lessee	must	obtain	Lessor	approval	of	assignments	and	subleases.
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Looking	at	one	Tribe’s	HEARTH	Lease



Special	Thanks	to	This	Year’s	Sponsors

Q	&	A
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist
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Residential	Lease	Checklist



Special	Thanks	to	This	Year’s	Sponsors

Q	&	A
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Should	I	send	my	HEARTH	Lease	to	Fed	
Agencies	for	Review?

ØYes,	if	the	fed	agency	or	Fannie	Mae	hasn’t	yet	approved	tribe	to	
participate	in	home	loan	program

ØMaybe,	if	tribe	is	already	an	approved	participant
ØHUD	will	require	tribal	consent	to	federal	court	jurisdiction
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Should	I	Record	My	Land	Transactions?

ØTribes	should	record	their	land	transactions

ØLand	Assignments

ØLeases

ØMortgages

ØOther	– permits,	easements,	rights	of	way



DO	I	HAVE	TO	RECORD	LAND	
TRANSACTIONS?

• No
• But you should
• Why should tribes record their land transactions if BIA is recording 

them?
• Efficiency
• Internal records
• Lender might not have sent a satisfaction of mortgage to BIA for recording
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What	Should	My	Recording	Policies	Look	Like

SAMPLE  RECORDING PROCEDURES FOR RECORDING 
OFFICER

(Who Records? What gets recorded?)
1. The Tribal Recording Office shall be maintained in the XXX Realty Dept.

2. The Tribal Recording Office shall be responsible for the recording of all land
assignments, land leases, mortgages and other land transactions.
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What	Should	My	Recording	Policies	Look	Like
3. Each document to be recorded shall be given a unique filing number. The Tribal Recording Office
shall devise a filing system which indicates the year recorded and the type of document recorded.

(a) The following designated symbols shall be used for recording of documents:
Land Assignment = AS
Lease = LE
Mortgage = MO
Deed = DE
Other = OT

4. The Tribal Recording Office shall endorse upon any document received for recording the
following:

(a) The date and time of receipt of the document;
(b) The filing number; and
(c) The name of the person in the Tribal Recording Office receiving the document.
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What	Should	My	Recording	Policies	Look	Like
5. Upon completion of the above endorsements, the Tribal Recording Office shall make true and correct copies of the
document and shall certify each copy as follows:
XXX ) ss.

I certify that this is a true and correct copy of a document received for recording on this date.

Given under my hand and seal this ____ day of ______________.

(SEAL)
___________________________

Signature
___________________________

Title

6. The Tribal Recording Office shall maintain copies of the documents in the records of the recording system and shall
return the original documents to the person or entity that presented the same for recording. A charge of 20 cents per
page shall be charged to the person or entity requesting the recording.
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What	Should	My	Recording	Policies	Look	Like
7. The Tribal Recording Office shall maintain a log of each document recorded in which there shall be entered the
following:

a) If a land assignment, the names of the assignor and assignee showing the census numbers of both the assignor and
assignee;
b) If a mortgage, the names of the mortgagor and mortgagee;
c) If a lease or deed, the names of the grantor and grantee;
d) If any other document, the designation of each party named in the document;
e) The date and time of receipt;
f) The filing numbers assigned by the Tribal Recording Office; and
g) The name of the person in the Tribal Recording Office receiving the document.

8. Certified copies of any document and the log maintained by the Tribal Recording Office shall be made available for
public inspection and copying. Copying shall be provided at 20 cents per page.
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Recording	Policies,	Cont.

File # Date Recorded Time Recorded Document Type Lessor Grantor 
Mortgagee

Lessee Grantee 
Mortgagor

Recorder Personnel

XXX TRIBE
TRIBAL RECORDING OFFICE

RECORDING LOG

Document  type:   AS = Land Assignment
DE = Deed
LE = Lease
MO = Mortgage
OT = Other



Special	Thanks	to	This	Year’s	Sponsors

Q	&	A
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Tribal	Experiences

Ø Pueblo	of	Isleta	
Ø Pueblo	of	Isleta	Leasing	Law	– approved	by	BIA	
April	17,	2019

Ø Pueblo	of	Jemez
Ø Pueblo	of	Jemez	Residential	and	Business	
Leasing	Code	– approved	by	BIA	August	25,	2021
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BIA	NATIONAL	POLICIES
BIA	training	and	TA:
ØA tribe or group of tribes can request HEARTH training on HEARTH, including environmental
review (ERs) and survey requirements.

ØBIA isn’t required to assist a HEARTH tribe with leasing issues, including ERs or surveys or
corrections to TSRs. This is done at the discretion of each Agency.

Environmental Reviews:
ØA HEARTH tribe need only follow the environmental review requirements in its leasing
law. It doesn’t have to follow NEPA requirements.
Ø
Mortgaging:
ØBIA does not have to approve a mortgage on a leasehold where the lease was approved under
a tribe’s leasing law.
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Cont.	BIA	National	Policies

Title Status Reports (TSRs):
• A request for a certified TSR has to go to the BIA Agency. A BIA agency
has 30 days to provide a TSR to a lender or tribe requesting one. LTRO
has 7 days from the time it gets the request from an Agency to act on a
TSR request.

• LTRO can’t email TSRs due to privacy issues. They can however fax
them. BIA reviewing the use of encrypted documents to be able to
email in the future.
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Cont.	BIA	National	Policies

Leases approved prior to Tribal Leasing Law:
• BIA approval of mortgage required if the mortgage is on a lease
approved by BIA prior to the adoption of a tribe’s leasing law.

• Any action on a BIA-approved lease (i.e., amendment, assignment,
sublease, mortgage) requires BIA approval, even if the tribe is a
HEARTH tribe. The other option would be for cancellation of the BIA
lease and approval of a new lease under HEARTH.
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ACCESS	TO	TAAMS
Can	HEARTH	Tribe	access	TAAMS?	

ØYES…	If	Tribe	has	approved	638	agreement	with	BIA	to	take	on	BIA	duties,	
Tribe	can	apply	for	and	obtain	TAAMS	clearance,	training,	funding	to	access	
TAAMS
ØRead	your	638	compact	scope	of	work,	which	would	include	the	TA	and	
other	services	on	TAAMS

ØNOT	AT	THIS	TIME…	if	Tribe	doesn’t	have	an	existing	638	compact/contract	
in	place.
ØBIA	has	no	policy	for	allowing	HEARTH	tribes	with	no	compact	to	access	
TAAMS.

ØWe	hope	this	can	be	further	discussed	at	the	national	level.
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The	Government	Accountability	Office	(GAO)	
is	reviewing	BIA’s	Land	Title	Policies

ØAn	opportunity	to	improve	timing	of	TSRs	and	Recording.

ØIf	GAO	contacts	your	tribe,	please	provide	your	
comments.

ØLeasehold	Mortgaging	on	Tribal	Trust	Lands	Should	Not	
be	Difficult!



GAO	wants	your	input
• On what could be improved with BIA’s activities relating to leases and 

mortgages

• Timeliness with TSRs, appraisals, recording, other documents

• Contact numbers:

• Paige Gilbreath, Asst Dir, 214-777-5724 GilbreathP@gao.gov
• Josey Ballenger, 202-512-3411 allengerJ@gao.gov
• Estelle Bowman, Senior Analyst, 202-512-9220 BowmanE@gao.gov

mailto:GilbreathP@gao.gov
mailto:allengerJ@gao.gov
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STATEMENT	OF	GOVERNOR	QUETAWKI
PUEBLO	OF	ZUNI

HEARTH	Congressional	Hearing

HEARTH recognizes the
sovereign right of Indian tribes
to make their own laws and be
governed by them. These are
our lands. We should be able to
say who can live and do
business on them.
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STATEMENT	OF	GOVERNOR	EDWARD	PAUL	TORRES,	
PUEBLO	OF	ISLETA

HEARTH	Congressional	Hearings

HEARTH recognizes the
sovereign right of tribes to
enact their own residential and
business laws. We know best
what should occur on our
lands.



Special	Thanks	to	This	Year’s	Sponsors

Q	&	A



BIA	HEARTH	SESSIONS

• July 6, 2022 
• July 7, 2022

www.BIA.gov
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Contact	Information

ØSheila	Herrera,	Tiwa	Lending	Services,	Inc.
ØSheila@tiwalending.org

ØDenise	Zuni,	Sh’eh	Wheef	Law	Offices,	P.C.

Ødzuni@live.com

mailto:Sheila@tiwalending.org
mailto:dzuni@live.com



